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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

JACOBS, Judge: Respondent determ ned for 2005 a deficiency
in petitioners’ income tax of $16,918 and an accuracy-rel ated
penalty of $3,384. After concessions by petitioners, the issues
before the Court are: (1) Wiether petitioners are liable for the
10- percent additional tax under section 72(t) with respect to an

early distribution froma qualified retirenment plan, and (2)
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whet her petitioners are liable for the accuracy-related penalty
pursuant to section 6662(a).

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code (Code) in effect for 2005, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits. At the tinme they filed their
petition, petitioners resided in Georgia. denda Dollander is a
party hereto as a consequence of filing a joint return with
Eugene Dol | ander (hereinafter referred to as petitioner).

| . Petitioner’'s Enpl oynent and Medical History

Petitioner worked for the Departnent of Veterans Affairs,
previ ously known as the Veterans’ Adm nistration (the VA), from
June 21, 1985, until April 7, 2006. During 2004 he worked at the
VA nedi cal center in Augusta, Ceorgia, as a staff nurse inits
triage section, which dealt with evaluating individuals having
psychi atric energenci es.

On June 30, 2004, an individual petitioner evaluated died
wi thin an hour thereafter. As a consequence of this incident,
petitioner was reassigned to a clerical position. Petitioner

thereafter attended nunmerous adm nistrative hearings, which,
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conbined with the strain of the incident itself, caused
petitioner to suffer nmental health difficulties.

On Cctober 6, 2004, petitioner was seen by Dr. Sinon
Sebasti an of the Medical College of Georgia. He was diagnosed
Wi th posttraumatic stress disorder, depressive disorder, and
bi polar type |1, depressed.! On Cctober 29, 2004, Dr. Sebastian
sent a letter to the VA stating that (1) petitioner had been
referred to Dr. Susan Sato for psychotherapy, (2) petitioner’s
prognosis for recovery was good, and (3) petitioner should be
restricted to light duty for at least a nonth. On January 7,
2005, Dr. Sebastian wote a second letter to the VA stating that
al t hough petitioner had begun psychot herapy sessions with Dr.
Sato, petitioner’s condition had not significantly changed and
that he should continue to be restricted to light duty for 6
nonths. The letter further advised that in the context of
petitioner’s enotional problens, light duty inplies assigning
petitioner to tasks that are | ess demandi ng than his previous
assignnment; “in other words he [petitioner] should not be
assigned to dealing with energency situations and nedi cation
adm ni stration.”

Throughout this period, petitioner’s struggle with the VA

escal ated. Petitioner was accused of not performng his duties

Over time, petitioner also was diagnosed wi th hypertension,
renal calculi, spina bifida, sleep apnea, back pain, and
occupational and social problens.
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adequately. In February 2005 petitioner was suspended from work
W thout pay. Petitioner, in turn, initiated worker’s
conpensati on and equal enploynent opportunity |awsuits agai nst
t he VA

At the end of his work suspension period petitioner was
taken off light duty and transferred to a job in a | ocked
psychiatric unit in Mnnesota. Petitioner felt this new
assignnment required himto performtasks nore demandi ng than
those required by light duty. Wen the VA refused to reconsider
its decision, petitioner used his accunul ated | eave in an effort
to postpone the assunption of the duties assigned to himin
M nnesota. (The record is not entirely clear, but it appears
that after petitioner exhausted his | eave, he did not report to
the M nnesota facility.) Petitioner was then charged with being
absent fromwork, and the VA took disciplinary action.

Throughout this period, petitioner received his full pay with the
exception of the February 2005 suspensi on peri od.

On May 11, 2005, petitioner submtted a U S. Ofice of
Per sonnel Managenent Standard Form 3112A, Applicant’s Statenent
of Disability. This formis used when an enpl oyee requests
retirenment because of a disability. On the formpetitioner
descri bed his nedical conditions and how t hese conditions
affected his work. In describing “other restrictions on your

activities inposed by your illness”, petitioner referenced his
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doctor’s recommendation that he be limted to |ight duty.
Petitioner further noted that because of his nedical conditions,
he had requested assignnent to either one of two nursing jobs or
a human resources position that were wthin the range of the
light duties he was capable of perform ng, but the VA did not
grant his request.

| n Decenber 2005 while continuing to work for the
VA petitioner began to manage his famly's farmin M nnesota as
well as his own rental property in Georgia. These activities
required petitioner to travel from Georgia to M nnesota
approxi mately four tinmes during 2005.

In April 2006 petitioner retired fromthe VA, Initially
petitioner was classified as having retired under an opti onal
retirement. This classification was changed to FERS (Feder al
Enpl oyee Retirenent System disability retirenent. (FERS
disability retirement is a benefit provided to protect an
enpl oyee who is no |onger able to provide useful and efficient
service in his current grade or pay |evel because of a nedical
condition.) Approximately 1 nonth after he retired petitioner
began full-time work as a nurse with the State of Georgia
Communi ty Services Board of East Central Ceorgia at Serenity

Behavi oral Heal th Systens.
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1. Petitioner’s Thrift Savings Plan D stributions and & her
| ncone

Wil e petitioner was enployed with the VA he established a
thrift savings plan (TSP) account. (TSP is the Federal
Governnment plan equivalent to the private sector section 401(k)
plan.2?) During 2005 while he was enployed with the VA,
petitioner filed Form TSP-76, Thrift Savings Plan Fi nanci al
Hardship In-Service Wthdrawal Request, and received a
$158, 310. 42 financial hardship distribution.

Petitioners received the followng itens of incone that were

omtted on their 2005 Federal inconme tax return:

| ncone Type Sour ce Anmpount
| nt er est Edward D. Jones & Co. $71
| nt er est Wachovi a Bank N. A 34
Cancel | ati on of debt Ci ti bank South Dakota NA 2,745
Cancel | ati on of debt Ci ti bank South Dakota NA 1, 499

Petitioners concede that they should have reported these itens as
i ncome in 2005.

Petitioners engaged H&R Bl ock to prepare their 2005 tax
return. H&R Bl ock has prepared petitioners’ incone tax returns

since 1967.

2See infra p. 7.
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OPI NI ON

10- Percent Additional Tax on Early Distributions

A. | nt roducti on

Section 72(t)(1) inposes a 10-percent additional tax on any

distribution froma “qualified retirenment plan” that fails to

satisfy one of the statutory exceptions in section 72(t)(2).® TSP

is aqualified retirenment plan, and the 2005 distribution of

$158, 310. 42 was an early distribution nade before petitioner

attai ned the age of 59-1/2. See secs. 4974(c)(1), 7701(j)(1).*

3Sec.

72(t) (1) provides:

SEC. 72(t). 10-Percent Additional Tax on Early

Distributions fromQualified Retirenent Plans.--

4Sec.

(1) Inposition of additional tax.--1f any taxpayer
receives any anmount froma qualified retirenent plan
(as defined in section 4974(c)), the taxpayer’s tax
under this chapter for the taxable year in which such
anount is received shall be increased by an anount
equal to 10 percent of the portion of such anpbunt which
is includible in gross incone.

4974(c) (1) provides:

SEC. 4974(c). (Qualified Retirement Plan.--For purposes

of this section, the term“qualified retirenent plan”
means—

Simlarly,

Fund.

(1) a plan described in section 401(a) which
i ncludes a trust exenpt fromtax under section 501(a),

sec. 7701(j) provides:

SEC. 7701(j). Tax Treatnent of Federal Thrift Savings

(1) I'n general.--For purposes of this title—

(continued. . .)
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Accordingly, the 10-percent additional tax applies to
petitioner’s $158, 310.42 distribution unless an exception
applies.

B. Petitioner’s Financial Hardshi p Argunent

Petitioner contends that he should not be subject to the 10-
percent additional tax of section 72(t) because he requested his
TSP distribution, and it was approved, as a “financial hardship
in-service wwthdrawal ” arising from negative nonthly cashfl ow
Petitioner’s contention is flawed. Section 72(t) is explicit:

i f any taxpayer receives any anmount froma qualified retirenent

pl an, the taxpayer’s tax shall be increased by an anount equal to
10 percent of the portion of such anobunt which is includable in
gross incone, unless one of the exceptions enunerated in section
72(t)(2) applies. Financial hardship is not one of the

exceptions in section 72(t)(2). See Mlner v. Conm ssioner, T.C

Meno. 2004-111 (no “unbrella hardship exception”); Gallagher v.

Comm ssioner, T.C Meno. 2001-34 (“There is, however, no hardship

exception in the controlling statutes.”).

4(C...continued)
(A) the Thrift Savings Fund shall be treated
as a trust described in section 401(a) which is
exenpt fromtaxation under section 501(a);

(B) any contribution to, or distribution
from the Thrift Savings Fund shall be treated in
t he sane manner as contributions to or
distributions fromsuch a trust; * * *
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C. Petitioner's Disability Arqgunent

Petitioner further maintains he received the 2005 TSP
di stribution because he was disabl ed and that section
72(t)(2) (A (1ii1) excepts distributions froma qualified
retirement plan that are “attributable to the enployee’s being
di sabled within the nmeani ng of subsection (m(7) [of section
72]7. Section 72(m (7) defines “disabled” for purposes of
section 72 as foll ows:

For purposes of this section, an individual shall be

considered to be disabled if he is unable to engage in any

substantial gainful activity by reason of any nedically

det erm nabl e physical or nental inpairnent which can be

expected to result in death or to be of |ong-continued and

indefinite duration. An individual shall not be considered
to be disabled unless he furnishes proof of the existence
thereof in such formand manner as the Secretary may
require.
The determ nation of whether an inpairnment constitutes a
disability is nmade with reference to all facts in the case. Sec.
1.72-17A(f)(2), Incone Tax Regs. The burden is on petitioner to
prove that he neets the definition of “disabled’”. See sec.
72(m (7).

Section 1.72-17A(f)(2), Inconme Tax Regs., provides exanples
of inpairnments which would ordinarily be considered as preventing
substantial gainful activity:

(1) Loss of use of two |inbs;
(1i) Certain progressive diseases which have resulted

in physical loss or atrophy of a linb, such as diabetes,
mul ti ple sclerosis, or Buerger’s disease;
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(1i1) D seases of the heart, |lungs or bl ood vessels
* -

* *

(iv) Cancer which is inoperable and progressive;

(v) Damage to the brain or brain abnormality which has
resulted in severe |loss of judgnent, intellect, orientation,
or menory;

(vi) Mental diseases (e.g., psychosis or severe
psychoneurosis) requiring continued institutionalization or
constant supervision of the individual;

(vii)Loss or dimnution of vision * * * [of a specified
severity];

(viii) Permanent and total | oss of speech;
(1x) Total deafness uncorrectible by a hearing aid.
The regul ations point out that the existence of one or nore

of the inpairnments described therein “will not, however, in and
of itself always permt a finding that an individual is disabled
as defined in section 72(m(7).” I1d. (flush | anguage).
Furthernore, the regul ations caution that any inpairnment nust be
evaluated in terns of whether it does in fact prevent the
i ndi vidual fromengaging in his customary or any conparable
substantial gainful activity. 1d. An inpairnment which is
remedi abl e does not constitute a disability, and an i ndividual
w Il not be deened disabled if the inpairnment can be di m ni shed
to the extent that the individual can engage in his customary or
any conparabl e substantial gainful activity. Kopty v.
Comm ssioner, T.C Meno. 2007-343, affd. 313 Fed. Appx. 333 (D.C

Cr. 2009); sec. 1.72-17A(f)(4), Incone Tax Regs. 1In order to
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nmeet the requirenents of section 72(m (7), the regul ations
provi de that “an inpairnment nust be expected either to continue
for a long and indefinite period or to result in death.” Sec.
1.72-17A(f)(3), Incone Tax Regs.

Petitioner contends that he is disabled and notes that he
was cl assified as disabled for purposes of FERS retirenent status
in 2006. There is no question that petitioner suffered from
mental and physical illnesses. But in 2005, the year in which
the TSP distribution was nmade, the record does not support
petitioner’s contention that he was di sabled for purposes of
section 72(t)(2)(A(iii) and (M (7).

As noted supra pp. 9-11, a taxpayer is considered disabl ed
for purposes of section 72(t)(2)(A(iii) and (M (7) only if he is
unabl e to engage in any substantial gainful activity by reason of
a nedically determ nabl e physical or nental inpairnment which can
be expected to result in death or to be of |ong-continued or
indefinite duration. The regulations contenplate that only
medi cal conditions of a nature so severe as to prevent
substantial gainful activity result in a taxpayer’s being
consi dered di sabled. According to the exanple in the
regul ations, a nental inpairnment that would prevent substanti al
gainful activity consists of psychosis or severe psychoneurosis
requiring continued institutionalization or constant supervision

of the individual. See sec. 1.72-17A(f)(2)(vi), Incone Tax Regs.
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Wil e petitioner required continuing treatnent for his illnesses,
he did not require institutionalization or constant supervision.

See Dwyer v. Conmi ssioner, 106 T.C. 337, 342 (1996) (“periodic

prof essional consultation (such as petitioner’s) al one does not,
in our judgnent, equate with the constant supervision envisioned
by the regul ation”).

The regul ations al so provide that an inpairnment which is
remedi abl e does not constitute a disability. Sec. 1.72-
17A(f)(4), Income Tax Regs. In this regard, the record reflects
that petitioner’s illness was expected to be renedi abl e and t hat
he was expected to fully recover.

Finally, the record shows that petitioner engaged in
substantial gainful activity in 2005. As we previously stated,
we “equate ‘substantial gainful activity in this context with an
‘actual and honest objective of making a profit.’” er v.

Conmi ssi oner, supra at 341.

In 2005 petitioner continued working at the VA at the sane
pay grade and earning the sane salary as before his inpairnent
was di agnosed. Mbreover, petitioner engaged in a business
activity throughout the year that required himto travel nunerous
times, back and forth, between Georgia and M nnesota. W are
satisfied that although petitioner did not earn a profit in this
busi ness activity, he participated in this activity with an

intent to earn a profit. See id. Furthernore, after retiring
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fromthe VA in 2006, petitioner got a full-tinme job with another
enployer. In sum we find that petitioner was not disabled for
pur poses of section 72(t)(2)(A)(iii) and (M (7) in 2005.

1. Section 6662(a) Accuracy-Rel ated Penalty

Section 6662(a) inposes an accuracy-related penalty equal to
20 percent of the underpaynent of tax attributable to, inter
alia, a substantial understatenent of inconme tax, as provided in
section 6662(b)(2), or negligence or disregard of rules or
regul ations, as provided in section 6662(b)(1). A substanti al
under statenment of inconme tax pursuant to section 6662(b)(2) is
equal to the excess of the ampbunt of tax required to be shown on
the tax return over the amount of tax shown on the return. Sec.
6662(d)(2)(A). The understatenent is substantial in the case of
an individual if it exceeds the greater of 10 percent of the tax
required to be shown or $5,000. Sec. 6662(d)(1)(A). Negligence
is the lack of due care or failure to do what a reasonabl e and
ordinarily prudent person would do under the circunstances. Jean

Baptiste v. Commi ssioner, T.C Menp. 1999-96. Respondent has the

burden of production with respect to the section 6662(a)
accuracy-rel ated penalty. See sec. 7491(c). Respondent has net
hi s burden of production.

The accuracy-rel ated penalty does not apply to any part of
an under paynent of tax if it is shown that the taxpayer acted

with reasonabl e cause and in good faith. Sec. 6664(c)(1). This
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determ nation is made on a case-by-case basis, taking into
account all the pertinent facts and circunstances. Sec. 1.6664-
4(b) (1), Income Tax Regs. Petitioners bear the burden of proving
that they had reasonabl e cause and acted in good faith. See

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001).

Petitioners relied on H&R Bl ock to prepare their 2005 tax
return and their tax returns for every year prior thereto since
1967. There is no evidence that their return preparer was not
conpetent or that petitioners were not justified in relying on
the preparer’s expertise in preparing their tax returns.
Moreover, it does not appear fromthe record that petitioners
were anything but forthright with respect to i nformation they
gave their preparer, including the receipt of the $158, 310. 42
distribution frompetitioner’s TSP in 2005.

This is not a situation of om ssion of inconme or an
exaggeration of deductions, but rather the proper reporting of
i ncone governed by the Code, the regul ations, and the
interpretation of the relevant statutory provisions by numerous
cases. On the record before us, we are satisfied that
petitioners acted in good faith and with reasonabl e cause with
respect to that portion of the underpaynent relating to the 10-
percent additional tax under section 72(t). Such was not the
case with respect to the understatenent relating to the omtted

interest and cancel |l ation of debt incone which was negligently
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omtted (unexcused by reasonabl e cause or good faith) from
petitioners’ 2005 incone.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




